The driving force bebind due dilizence has historically been the
iibrr.eprewm.m-r Environmental R‘:.y}:.am:.. Compensation and
Liability Act/Superfund Amendments and Reauthorization Act
(CERCLASARAL  Enacted in rpfts, CERCLA serves as an
addendum to the orvigingl b::;iﬂ,f:r?.d law of rofo. 1o date,
CERCLA, or 'Superfund,” has achicved the following: 1)
eitablished probibitions and requirements concerning closed
and abandoned hazardons weste sitess 2) ‘.I:-mr.lrlﬂ"fd for o,
stvice, and retroactive lability of persons vesponsible for
releases of hazardows waste ar these sites, and
3} established o trust fund to provide fo
atistble party conld be identified,
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Orher liability clarifications, such as for “contiguous property

awners” and "‘."J.-J.m-z also dre :m wded in the Act,
FHTy be fimited ;:*rﬂfﬁf:{g{}u; the
- the purchase of @ comaminated

property, wh r.rf:ir;rg.i'hit?.-frf_}- tain conditions are met.




m

n accordance with the 2002 Small Business
Liability Relief and Revimleation Act, the
EPA is finalizng draft reguladons covering
due diligence  standards  for  "all
appropriate inquiny” (AAT) - the process by which
a propery’s potential o be contaminared is

nvestigted.

The EPA s slated 1o propese s draft AAL rule in bue
summer 2004, followed by a Gleday public
comment period. After any necessary changes are
made, the fnal regulatons likely will e
promulgated in eardy 2005,

Meanwhile, members of the environmental
consultnt community, particularly plase |
professionals, are following the development of
the proposed AAL rule with gree anticipation.
The drafe rule replaces the current reference in
the Act o the ASTM E 1527-00 site
assessment standard, giving it the potential o
affect every real estate transaction in the
United  States once  the final rule s
promulgated. It therefore has been critical for
those invelved with due diligence for
commercial real estate to sty apprised of any

developments  that will likely impact a
significant number of commercial real estare
transactions.

ALL APPROPRUTE INQUIRY
CRITERIA

The new wgulations deardy eutline the seps
property owners must ke w be able w assere a
defense o CERCLA Tabilice While this defense is
nothing new (it fist appeanad on the sene in
1986 in amendments w Superhund), the
promulgation of demiled regulations rgarding
AAL s,

The opetable asunmption in the markerphice for
many years has been thar the ASTM puidance seis
the smandasd for AAL and is consisent with good
commercial practices, as required by the 1986
Superfund amendments.

The Act, in attempr w facilicate brownficlds
redevelopment, not only  amended  the
innocent landowner defense, but also added
rwo new landowner liabiliny defenses for
the firse times
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1} Bona fide prospective purchaser: creates
protection  for a  property owner who
knowingly purchases contaminated property,
provided that the conmmination occurred
prior to purchase; and

2) Contiguous property Owner: crebes a
defense for an owner of property when
contamination is caused by a nearby property,
provided the ewner did not know of itar the
time of purchase.

Congress expressly required 10 criceria be
addressed by the regulations as outlined on
page 21,

APPLICABILITY: ALL
COMMERCIAL PROPERTY &
SOME RESIDENTIAL TOO!

While the Act is dearly intended o facilicare
brownficlds redevelopment and to offer
liabilicy relief o those attempring w develop
contaminated property, the AAl regulations are
intended o cover all types of commercial




propertics, not just brownfields. It should
also be noted thar AAL includes residential
propereies under cerrain circumstances. For
example, residencial properties used for
commercial purposes, as well as residential
propertics under government ownership,
are included.

CONTAMINANTS COVERED BY
ARl: CHANGES FROM ASTM

Under ASTM, the objective of AAl was to identify
“mocgrmed envirnmental condidons,” which
generally means the presence or likely presence of
hazardous substances or petroleum that is
indicative of 2 relexe. Under AAL perolenm is
generally excluded from the objemesand e
obiectiveis subdydifferent: "o identfy condidons
indicative of releases or chreaten releases of
~leardous stndards ..."

It is worth nodng dve sgnificant redesses {and
lablity} can be atteibured o peroleum spills or
leaks (i.e., leaking underground stomge tanks,
MTBE), axd AAL dhoudd be avgmented 0 cover
these rishs.

PROFESSIONAL JUDGIVEENT &
PERFORMANCE CRITERLA

While the negotimed roke-making committes
anticipated a shift away from prescriptive o a
“checklisr" menmlity for AAL they did buikd in
safeguards to confirm that appropriace
professional judgment is being exercized.
Performance crireria were buile into AAl a5
guideposts, and it appears that it was the
Cornmittees intent o force the marketplace to
respand to significant data gaps, data Failure

or false or mislending information.

To satisfy AAl cither the environmental
professional or the prospective “innocent”
landowner must do the following:

* Gather informarion char is publicly
available, obtainable within a reasonable tme
and cost, and thar can be reviewed pracricably

* Review the thoroughness and wehiability of
the information gathered, waking into
consideration any data gathered in complying
with other portions of the AAL rule

* Identify any data gaps and enmment upon
the significance of those gaps

* ldentify any releases or threatened releascs
{except for those releases that would not pose
a theeat to human health or the environment)
Creher significant changes associated with the
new AAI regulations include the following:

1. Environmental Professicnals: Must now
meet specific education, experience and
cemification requirernents under e AAL rule,
and certify that these provisions have been
met in the report.

2. Record Review: The standard review of
federal and state government records under
ASTM E 152700 is expanded under AAl ro
encompass records from local government
agencies, as well as records maincained by

Indian rribes.

3. Institution Control; Searches for
engineering and institutional controls within
one-half mile of the subject properey must be

conduceed by environmental professionals
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under the draft AAL rule and are reflective of an
increase in brownbield sites.

4, Historical Research: The drafe AAL rules
provisions for historical research are wery
general, leaving decisions abour the research
time Frame, data sources and search intervals
up o the environmental professional’s
judgment. This may be detdmental to repor
aquialiey, with lintle guidance from the regulations
on the appropriate levels of inquiry.

5. Interviews: Interviews with owners or
veeupants of neighboring properties will be
mandatary for ESAs ar brownfield sites.  In
addidon, past owners or operators of a subject
properey must be interviewed.

. Shelf Life:  Environmental inguiries under the
AAD rule are good for one year. Phase | ESAs older
The one year will need to be redone,

7. User Obligations: Under the proposed rule,
it woukd appear that a key clement of AAL isa full
disclosure of nformation, In particular, the user
st sl the following pieces of information with
the envitonmental professional: 1) derails about
“emvironmental ceanup liens that have been
recorcded; 2} any specialied  knowledge or
axperivnce; 3) the reditionship of the purchase price
i the fair market value of the propenty, i the
property is ot contaminated; and 4) commonly
lovown or reasonably ascerainable information
about the property. If chis information is availalble
and not provided, some commentators have
suggested AAT will noc be wlidared and complece.
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REALE St ol

While Congress had in mind the promulgation of regulations that
will expand liabilicy defenses previously available, the expansion will
likely resule in move exhaustive and expensive Phase 1 assessments
and changing due diligence standards (whether CERCLA-driven or
not, the new regulation clearly will impact customary practices).

In addition, it seems clear that in order 1o be able w assert the
INDOCcEnt property owner of conuguous property owner defenscs,
the bar will be maised For level of quality, and decumentation {eg.,
file review) will be necessary.

OF course, ultimarely the markerplace will determine whart impacts
these new, more complex and  intensive  regulatory-deiven
requirements will have, bur until the final regulations are approved
bater this year, we can only anticipate that the cost of due diligence
will be on the rise.%








