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_ : ill developers move back into
& A rlgrban cores and others seek land
9 for large-scale suburban projects,

fi * WA they come up against a looming
red&ﬁ'lopment obstacle: environmentally
tainted properties. i
Given land shortages and other factors, en-
vironmental cleanup challenges may be well
worth the effort, Fair-market-value estimates
of the more than 500,000 contaminated sites
‘nationwide that sit abandeoned are extraordi-
" nary, perhaps as much as $100'billion or more.
Furthermore, a new breed of investor with
highly specialized skills, capital, and re-
sources has emerged. These investors often

EX am |ﬂ e the - : specifically target comtaminated properties

: for acquisition.
Buyers, sellers, and lenders are looking
p fOS aﬂd COﬂS ' more closely at properties.with environmental
i £ issues for several reasons: Regulatony re-
et : Of re med I atl ng forms, such-as clearer due-diligence F}uide- ]
o R o - o lines, are reducing property owners® liability
o .; =T 5 oand increasing protection for them. Improved

enVernmental Iy ‘ramediation technologies and risk assess-

ments make: it easier; or at least more routine,

i to allaviate certain contaminants’ effects.
CO l’]tam l I’Iated B These recent changes make the risks asso-
ety : N T ¥ ciated with environmentally impaired sites
prope rt] es r Fay - more ‘manageable than  ever, encouraging
i R O L AT more buyers. While this does not necessarily
; : mean higher purchase prices for sellers, it

gives them more options concerning remedi-
ation decisions.




To Remediate or Not?
Contaminated properties often have Hvey
of their own, bringing about complex
legal and rechnical issucs. How well a re-
mediation systern will work and how reg-
ulatory agencies will respond arc two
concerns that frequently top sellers’ lists,

Without knowing how remediation
may affeet value, some owners choose t
sell contaminated properties prior o
cleanup, which can be bencficial for sev-
eral reasons. Owners may be able w
transfer risk to prospective purchasers in
exchange for cash outs, without incurring
additional hold time or hard costs associ-
ated with remediation, For public compa-
nies, removing a contingent liability from
the halance sheet and the stigma associ-
ated with it can enhance their financials
and improve their public images.

On the other hand, there are several
drawbacks to selling properties without
prior remediation. First, the marketplace
translates uncertainty into price  dis-
counts, which could be great, since reme-
diation risks include associated hard costs
and prolonged hold time, as well as pos-
sible remediation failure or negative reg-
ulatory respensc. In addition, the buyer
may ask for unusual indemnification or
risk-transfer provisions in the purchase
and sale documents, and seller carry-back
requircments may emerge due to lack of
conventional financing. Finally, compa-
nics could garner negative publicity if
deals to sell unremediated properties fall
through because of shifting liabilitics or
regulatory agency orders thar are con-
trary o contractual agreements.

It is difficult to compare the henefits of
selling properties prior to remediation
versus sale profits after remediation, Yet,
all other factors being cqual, it may be
beneficial to hold, remediate, and then
sell contaminated property, since the risk
discount may cxceed the future return on
investment o remediate the property.
However, in hot commercial real estate
markets with excessive amounts of eq-
uity chasing too few deals or with pur-
chase time constraints such asz 1031 ex-
changes, this premise may not hold.
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For example, an owner postponed the
decision to remediate solvent contamina-
tion at a G0.000-square-foot industrial
park and marketed the property
knowing that remediation was necessary.
The market translated the oncertainty
inte a large discount due to the seller’s
desire for a walk-away position on the
rransaction and lack of an approved re-
mediation plan. While the purchaser ini-
tially thought the risk discount was suffi-
cient, the remediation took longer than
assumed, and currently the buyer is stuck
in o protracted stalemate with a regula-
tory agency, Even though much progress

San Diego’s Petco Park site was remediated
prior to construction in early 2002, The San
Diego Padres Major League Baseball team
heglins Its 2004 season In the park in late April.

has been made, including some cleanup,
the buyer is considering selling the site at
a sizable discount just to get it off his
company’s books.

[ contrast, consider another commer-
cial real estate transaction involving a
large industrial park contaminated with
biomedical manufacturing solvents. The
property owner attempted to market the
site with the known i1ssues but was un-
able to achieve the rcturn rawe he
wanted, After thorough investigation, a
complete health-risk assessment, source
removal, and the application of molasses
to enhance the solvents’ degradation, the
owner eventually sold the site with
minor institutional controls, including
land-use changes and limits on areas
where excavation could take place. The
marketplace responded with a  fair
market valuc without a risk discount ap-
plied. The process took 18 months, and

Phataa: [radioamentsl fuzmnasy Sokskicne

the owner invested approximately
8200000 — a sigmificant rate of return
on the Investment.

Regulatory Reforms

and Due Diligence

State and federal regulatory agencies

have tailored due diligence reforms to

help developers understand and mini-

mize contaminated property remediation

liabilities, while providing for productive
use quickly and inexpensively.

The Comprehensive Environmental
Response, Compensation, and Liability
Act and Superfund Amendments and
Reauthorization Act are driving forces in
due diligence. In general, Superfund al-
ways has had an out by allowing the in-
nocent landowner defense assertion to hi-
ability, requiring thar “all appropriate
inquiry into the previous ownership and
uses of the property be consistent with
goodd commercial or customary practice.”

Yet until recently, the innocent
landowner qualification criteria were un-
certain at best, Fortunately, the 2002
Small Business Liability Relief and
Brownfields Revitalization Act clarifies
what constitutes “all appropriate in-
quiry.” The act initially embraces E1527-
00, the American Society for Tesung and
Materials Standard Practice for Environ-
mental Site Assessments. The U8, Envi-
ronmental Protection Agency is consid-
ering new guidelines establishing all
appropriate inquiry standards; final rule-
making is set for early this year,

Buyers acquiring contaminated proper-
ties must perform Phase 1 site assessments
that meet or exceed EPA guidelines. Con-
ducted by qualified environmental con-
sultants, typical Phase | assessments in-
clude site reconnaissance, interviews with
on-site and off-site sources, regulatory re-
views, and thorough analyses of the site
and its vicinity’s history.

For contaminated propertics, a Phase 1
assesstment is just the starting point, After
reviewing cxisting data, the consultant
can develop a plan af attack to address the
data gaps and unknowns. A typical next
step is a Phase 2 investigation, which
might include the drilling and sampling
of various media, including soil, soil
vapor, and groundwater. The investiga-
tion’s objectives may include identifying
ar quantifying the contamination level
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and comparing the concentrations of con-
stituents of concern, or CoCs, to cleanup
ar risk standards,

Depending on the proposed use and
construction plans and what CoCs were
detected at what concentrations, remedia-
tion may be necessary. If CoCs exceed
cleanup levels, the consultant may con-
duct 4 feasibility study 1o determine ap-
propriate remediation technologies. For
example, in the case of solvent or
gasoline-impacted  soils  thar  exceed
cleanup levels, the study would assess the
feasibility of conducting soil vapor extrac-
ton {in which the vapors arc removed
under vacuam from extraction wellsh,
The study would assess whether the soils
arc appropriate for this remediation tech-
nique and provide critical design infor-
mation, such as the size of the blower
needed to achieve the eritical radius of in-
fluence around the extraction wells.

Promising Remediation
Technologies

Improved remediation technologies re-
sult in more cost-effective cleanups, and,

Sell or Hold?

The following checklist can heip awners decide
whether to sell or hold. contaminated real estam

+ Consult with debt fi inancing sources to.
determine if a deal can be ﬂnanced

v Cnnd;.m a trade-off analysis to evaluate the
rate of return on investment in remediation ver-
sus discount for uncertainty in the marketplace.

- Consider environmental insurance to pack-

‘age risk,

v Obtain and package disclosures and collect

‘all-available information.

v For development projects, incorporate risks
and known contamination areas Into a project’s

_ design to help minimize remediation costs.

v Evaluate legal pmtections and include alE

available possibilities.

-« Determine the level uf-r&gguia_f.cry age_:nr::.r
‘participation and whether such oversight encum-

bers the transaction.

Tl dea:tdirig to remediate; seiesat a remedia-
tion program and clearly deﬁne the objectives:

and work: scope. :
v AI!_n-cate cleanup costs and establish a
workable cleanup standard.

v Evaluate disclosure obligations to determine  and  are
what to say to prospective tenants or buyers
ance the property is acquired or redeveloped.
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A Phase 1 envlmnmentm site amssmem re'-'ealed more lhan 100 undergrnund storage tanks in duwnl
town San Diego's Ballpark District, which Is receiving a $1 billion redevelopment, the largest project of
its kind ever conducted in San Diego County,

equally important, agencies responsible
for the cleanup oversight now maore effi-
ciently respond due to improved regula-
tory procedures. At the same tme, risk
asscssment — the process of evaluaring
the possible human and ecological risks
associated with contamination — also has
improved dramatically.

In fact, risk-based corrective action is
an increasingly important risk assessment
methodology that underpins remediation
projects. The coupling of thorough site
investigations and sound risk assessment
practices clears the way for many proper-
ties that previously were subject to “knee-
jerk” regulatory requirements. In-
stead, many are found not 1o pose
risks and require no remediation.

Promising and proven ap-
proaches to remediation include
the following.

Risk Assessment Combined
With Thorough Site Investiga-
tions. This process may obviate the
need to conduct remediation and
result in a closure or no-further-
action  leteer. With  regulatory
appraval, this approach leaves
residual contaminants that pose no
risk in place. However, this ruling
is based on existing land usc and
may include a re-opener clause
should the land use change.

In addition, the closure may be
predicated on institutional controls
— land-use restrictions or agree-
ments o properly manage or leave
residual  contamination  undis-
wurbed. While this sounds prohibi-
tive, even fully remediated sites
often have residual contaminants
subject o the
same requircments.

A variation on this approach is
source removal — excavation of

the most contaminated marerials — in
combination with engineered controls
such as a cap or barrier to prevent con-
wminant exposure. This cap may be as
simple as a layer of soil with specific phys-
ical properties between end users and
contaminants or an engineered mem-
brane beneath a building footprint tw
keep volatile contaminants out of occu-
pied propertics.

Matural Atenuation Remediation.
Many contaminants degrade successfully
in the environment by themselves. This
approach documents natural attenuanon
toensure that contaminants are degrading
andl ultimately achieve cleanup goals.

Bioremediation. With this variation on
natural attenuation, naturally occurring
microprganisms break down contami-
nants by creating environmental condi-
tions that enhance and stimulate the con-
taminants’ natural metabolic breakdown.
At its simplest, the process involves intro-
ducing oxygen and nutrients to a ground-
Water system using proprietary  slow.
release compounds to accelerate chemical
degradation. An interesting variation is
the addition of molasses 1o a groundwater
system 1o encourage the chlorinated sol-
vent breakdown,

Soil Vapor Extraction, Air Sparing,
and Groundwater Extraction and Treat-
ment. These proven techniques remove
and eontrol comtaminant migration. For
example, soil vapor cxtraction is used for
contaminated soil remediation at gas sta-
tions or dry cleaners that have volatile
contaminants. This process invelves ap-
plying vacuum to extraction wells in the
soil with appropriate treatment of the ex-
tracted contaminants.

Alr sparing injects air into a ground-
water system (o cnhance volatiizatior
and degradation or extraction with soi
vapor extraction. Groundwater extrac



tion and treatment involves groundwater
pumping to control or influence contam-
nant migration.

Phytoremediation. This promising
new technology uses green plants o re-
move, contain, or render harmliess envi-
ronmental contaminants such as solvents,
PCBs. heavy metals, or explostves. An ex-
ample of this technology is the use of
poplar trees to remove and detoxify the
toxic solvent trichloroethylene, or TCE,
from groundwarter. This process cur-
rently is being studied at contaminated
sites in Tacoma, Wash.

Getting the Deal Done

Once property buyers examine due dili-
gence efforts and possible insurance cov-
erage. they still must determine how to
incorporate these processes and cxpenses
into the overall acquisition. (Learn about
environmental insurance developments
at WWW.Clremagazine.com.)

Access to specialized assistance and
counsel is critical. Interview companies
experienced in exccuting these projects,
not just in conducting duc diligence. Se-
rious investors also should hire inde-
pendent consultants to review or manage
the duce diligence or remediation process.
Doing so can be helpful because the intel-
leetual capital required for more-complex
projects is substantial, and most small and
medium-size devclopers do not have
these internal resources.

Needless to say, real estate investments
always carry their share of risks. For de-
velopers considering contaminated prop-
erty acquisitions, the desired return rate
must be balanced against such factors as
tme  constraints, land-use  limitations,
scope of necessary due diligence, liability
risks, and insurance costs. Keep 1n mind
that the fundamentals of any real estate
transaction still apply. Some properties
truly are “upside down” and, cven if
available at zero cost, are not worth it.
However. in a case where the pros out-
weigh the cons, investing in a contami-
nated site can be rewarding. m



