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The COVID-19 pandemic has caused disrup  ons to 
our lives and our businesses. The Environmental 
Protec  on Agency (EPA), as well as individual state 
environmental regulatory agencies are addressing 
poten  al unavoidable compliance gaps with discre-
 onary enforcement policies. This does not mean 

environmental regula  ons have been suspended or 
excused in any manner. Regulated en   es should 
make every eff ort to remain in compliance with all 
regula  ons and permit condi  ons. Regulators are 
off ering some regulatory fl exibility on a case-by-case 
basis for special situa  ons that are unavoidable and, 
most importantly, do not pose a risk to human health 
or the environment. If you fi nd that your business has 
been unable to remain in compliance, follow these 
four steps.

The fi rst step is to iden  fy poten  al future or past 
non-compliance resul  ng from the pandemic, then 
documen  ng the specifi c nature of the non-compli-
ance and how COVID-19 played a role in crea  ng the 
non-compliance issue. If the non-compliance is some-
thing that you an  cipate will happen in the future, 
contact the appropriate agency in advance to discuss 
the situa  on.

The second step is to determine which agency has 
jurisdic  on for the specifi c program or permit. 

EPA has the ul  mate jurisdic  on for Regula  ons that 
are wri  en into Title 40 of the Code of Federal Regu-
la  ons, the Clean Air Act, Clean Water Act (includ-
ing Spill Preven  on, Control, and Countermeasure), 
Emergency Planning and Community Right-to-Know 
Act (EPCRA), and the Resource Conserva  on and 
Recovery Act (RCRA). This includes Title V air permits, 
Na  onal Emission Standards for Hazardous Air Pollut-
ants (NESHAP), and New Source Performance Stan-
dards (NSPS), to name a few. 

States manage programs that are o  en outside of 
EPA’s scope. For instance, Wisconsin Department of 
Natural Resources (DNR) is the authority for State 
Opera  ng Permits (SOP), Registra  on and Opera  on 
Permits (ROP).

EPA and state agencies may have dual jurisdic  on in 
some situa  ons. For example, if you hold a Title V air 
opera  ng permit, the permit was issued by Wisconsin 
DNR a  er review by the EPA. Both agencies therefore 
have the authority to enforce the permit condi  ons.

Most states have hazardous waste programs that are 
authorized by the EPA, yet EPA only requires large 
quan  ty generators to submit a hazardous waste 
report every other year. Wisconsin DNR requires 
annual hazardous waste reports by both large and 
small quan  ty generators. Those reports which are 
required only by the state and not by the EPA are only 
enforceable by Wisconsin DNR, while the biennial 
waste report is enforceable by both agencies.

The third step is to review the discre  onary enforce-
ment documents that have been released by the 
agencies.

EPA
EPA released a memorandum on March 26, 2020. This 
is a temporary policy Retroac  ve to March 13, 2020. 
The memo covers ac  vi  es including, but not limited 
to rou  ne compliance monitoring, integrity tes  ng, 
laboratory analysis, training, and repor  ng. EPA will 
try to coordinate with state, tribal, and local regulato-
ry en   es in situa  ons where EPA shares jurisdic  on 
over compliance obliga  ons. The EPA memo DOESN’T 
cover criminal viola  ons or ac  vi  es carried out 
under Superfund or RCRA correc  ve ac  on enforce-
ment.  

EPA will give 7 days’ advance no  ce prior to terminat-
ing at this web page: h  ps://www.epa.gov/enforce-
ment/covid-19-implica  ons-epas-enforcement-and-
compliance-assurance-program. A  er the memo is 
terminated, you are expected to return to compli-
ance. EPA will not require facili  es to “catch up” with 
missed monitoring or repor  ng if interval is less than 
three months. If you were unable to meet monitoring 
or repor  ng obliga  ons, be sure to include the reason 
for the gap in the next submi  al.

Wisconsin 
Wisconsin Department of Natural Resources has de-
veloped a Compliance Roadmap.



Emergencies are to be reported immediately by call-
ing the emergency hotline in the event of a situa  on 
that poses a threat to human health or the environ-
ment. For non-emergencies, you are expected to fi rst 
a  empt to email your primary point of contact for 
the related program. If you do not have a contact, 
the DNR has an online form to complete and submit. 
Details and links to per  nent resources are avail-
able at this site: h  ps://dnr.wi.gov/news/releases/
ar  cle/?id=5080 

The fourth step is to return to compliance as soon as 
possible. 

Policies may be updated or terminated at any  me, 
so be sure to visit the appropriate websites regularly. 
By working side-by-side with regulatory agencies, 
we can minimize the risks to human health and the 
environment while managing to keep ourselves and 
our coworkers safe. 

If you need help naviga  ng discre  onary enforce-
ment, contact Cheryl Moran (cmoran@scsengineers.
com) in Milwaukee, WI; or Mark Hammers (mham-
mers@scsengineers.com) in Madison, WI. Cheryl Mo-
ran is a Project Manager at SCS Engineers with more 
than 25 years of experience in the environmental 
regulatory compliance. She is a Cer  fi ed Hazardous 
Materials Manager (CHMM) and works with air, wa-
ter, and waste management; EPCRA; environmental 
compliance audits; and sustainability programs.
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Let our experts help you with:

�  Containment System Design and Construction

�  Investigation and Remediation

�  Emergency Spill Response

�  Agricultural Chemical Cleanup Program (ACCP)

�  Storm Water Management

�  Water and Air Permitting

�  Environmental, Health, and Safety Management

�  Property Transaction Site Assessments

Contact Tony Kollasch

608-216-7381

tkollasch@scsengineers.com

www.scsengineers.com


